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7KH UHJXODWLRQV SURYLGH�

,W VKRXOG EH QRWHG WKDW WKH VDODU\ PD\ FRQVLVW RI D SUHGHWHUPLQHG
DPRXQW FRQVWLWXWLQJ DOO RU SDUW RI WKH HPSOR\HH¶V FRPSHQVDWLRQ�
,Q RWKHU ZRUGV� DGGLWLRQDO FRPSHQVDWLRQ EHVLGHV WKH VDODU\ LV QRW
LQFRQVLVWHQW ZLWK WKH VDODU\ EDVLV RI SD\PHQW� 7KH UHTXLUHPHQW
ZLOO EH PHW� IRU H[DPSOH� E\ D EUDQFK PDQDJHU ZKR UHFHLYHV D

VDODU\ RI ���� RU PRUH D ZHHN DQG LQ DGGLWLRQ� D FRPPLVVLRQ RI

� SHUFHQW RI WKH EUDQFK VDOHV� 7KH UHTXLUHPHQW ZLOO DOVR EH PHW

E\ D EUDQFK PDQDJHU ZKR UHFHLYHV D SHUFHQWDJH RI WKH VDOHV RU

SURILWV RI WKH EUDQFK� LI WKH HPSOR\PHQW DUUDQJHPHQW DOVR

LQFOXGHV D JXDUDQWHH RI DW OHDVW WKH PLQLPXP ZHHNO\ VDODU\ �RU

WKH HTXLYDOHQW IRU D PRQWKO\ RU RWKHU SHULRG� UHTXLUHG E\ WKH

UHJXODWLRQV� $QRWKHU W\SH RI VLWXDWLRQ LQ ZKLFK WKH UHTXLUHPHQW

ZLOO EH PHW LV WKDW RI DQ HPSOR\HH SDLG RQ D GDLO\ RU VKLIW EDVLV�

LI WKH HPSOR\PHQW DUUDQJHPHQW LQFOXGHV D SURYLVLRQ WKDW WKH

HPSOR\HH ZLOO UHFHLYH QRW OHVV WKDQ WKH DPRXQW VSHFLILHG LQ WKH

UHJXODWLRQV LQ DQ\ ZHHN LQ ZKLFK WKH HPSOR\HH SHUIRUPV DQ\

ZRUN� 6XFK DUUDQJHPHQWV DUH VXEMHFW WR WKH H[FHSWLRQV LQ

SDUDJUDSK �D� RI WKLV VHFWLRQ� 7KH WHVW RI SD\PHQW RQ D VDODU\

EDVLV ZLOO QRW EH PHW� KRZHYHU� LI WKH VDODU\ LV GLYLGHG LQWR WZR

SDUWV IRU WKH SXUSRVH RI FLUFXPYHQWLQJ WKH UHTXLUHPHQW RI

SD\PHQW ³RQ D VDODU\ EDVLV´� )RU H[DPSOH� D VDODU\ RI ���� LQ

HDFK ZHHN LQ ZKLFK DQ\ ZRUN LV SHUIRUPHG� DQG DQ DGGLWLRQDO

��� ZKLFK LV PDGH VXEMHFW WR GHGXFWLRQV ZKLFK>@ DUH QRW

SHUPLWWHG XQGHU SDUDJUDSK �D� RI WKLV VHFWLRQ�

�� &�)�5� � ��������

��� �5"���� � �%�� (�!'&'$'�&� �!� C!��� =��'�D� '&� /-� ������
G�K0�����B=E��$�$���$%�$��+*%��""�&5�#�&$���"��*%�"�*$�"'<�(
=7� ��7#�&$� !�"� �� *�#� �$�(� $��?� C��'�������� �!� $%�� $'#�
"�J+'"�(� !�"� '$�� *�#� �$'�&�D� � B�#�%��'�� �((�(E�� � �%'�
 �&5+�5�� �+55��$�� $%�$� �� *�#��&��$'�&� � �&� A'  � &�$� =�
*�&�'(�"�(� �� !��� =��'�� �""�&5�#�&$� '!� '$� *�&$�'&�� �&7
*�#��&�&$� $%�$� $'��� *�#��&��$'�&� $�� $%�� &+#=�"��!�%�+"�
A�"?�(����%'��'��*�&$"��$�(�A'$%�$%���� �"7�=��'��"�5+ �$'�&�
A%'*%� �I� '*'$ 7� �"�,'(��� $%�$� C�(('$'�&� � *�#��&��$'�&
=��'(���$%���� �"7�'��&�$�'&*�&�'�$�&$�A'$%�$%���� �"7�=��'���!
��7#�&$�D

�
��/-��������G�K0����.B=E����%���I�"�����"�,'�'�&

!�"� �(('$'�&� � !�"#�� �!� *�#��&��$'�&� '&� $%�� �� �"7� =��'�
"�5+ �$'�&��+55��$��$%�$�$%��)���"$#�&$��!�9�=�"�?&�A�%�A
$����"#'$�%7="'(�*�#��&��$'�&��*%�#���A%�&�'$�(��'"�(�$��(�
������%��!�*$�$%�$�&���'#' �"��"�,'�'�&�'��#�(��'&�$%��!���=��'�
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7KH GLVWULFW FRXUW VXJJHVWHG WKDW LWV UXOLQJ ZDV DOVR VXSSRUWHG E\

HYLGHQFH VKRZLQJ WKDW WKH SHU�YLVLW IHH VFKHGXOH XVHG E\ 8QLYHUVLW\ ZDV

³DFWXDOO\ EDVHG RQ WKH QXPEHU RI KRXUV ZRUNHG DQG QRW RQ WKH

DFFRPSOLVKPHQW RI D VLQJOH JLYHQ WDVN DV UHTXLUHG E\ �� &�)�5�

� ��������´ (OZHOO� �� )� 6XSS� �G DW ���� ,Q SDUWLFXODU� WKH GLVWULFW FRXUW
UHOLHG XSRQ D 8QLYHUVLW\ GRFXPHQW ZKLFK VHW IRUWK WKH PHWKRG E\ ZKLFK
WKH EDVLF SHU�YLVLW IHH ZDV FDOFXODWHG� 7KLV GRFXPHQW VKRZHG WKDW

SD\PHQW IRU KRPH YLVLWV ZDV EDVHG RQ WKH KRXUO\ UDWH RI �������
PXOWLSOLHG E\ WKLUW\ QLQH KRXUV RI ZRUN DQG WKHQ GLYLGLQJ WKH
JURVV KRXUO\ ZDJH E\ ��� WKH DYHUDJH SURGXFWLYLW\ QXPEHU SHU
ZHHN� 7KH UHPDLQLQJ KRXU ZDV IRU PHHWLQJV SDLG RQ DQ KRXUO\
EDVLV�

,G� %DVHG XSRQ WKLV GRFXPHQW� WKH GLVWULFW FRXUW FRQFOXGHG WKDW >W@KH
GHIHQGDQW GLG QRW SD\ (OZHOO DQ DJUHHG VXP UHJDUGOHVV RI WKH WLPH VSHQW
RQ D SDUWLFXODU WDVN EXW XVHG WLPH HVWLPDWHV IRU D IODW SD\PHQW DPRXQW ZLWK
DQ HQKDQFHPHQW E\ DQ KRXUO\ UDWH LI D YLVLW WRRN ORQJHU WKDQ WZR KRXUV�´
,G� ,Q HVVHQFH� WKH GLVWULFW FRXUW DJUHHG ZLWK (OZHOO¶V FRQWHQWLRQ WKDW WKH
IODW SHU�YLVLW IHH ZDV UHDOO\ D SUR[\ IRU KRXUO\ FRPSHQVDWLRQ�

:KLOH ZH DUH LQFOLQHG WR DJUHH WKDW D SODLQWLII FRXOG PDLQWDLQ DQ
)/6$ FODLP XSRQ HYLGHQFH WKDW WKH HPSOR\HU¶V XVH RI D IHH EDVHG
FRPSHQVDWLRQ SODQ ZDV QRWKLQJPRUH WKDQ D SUR[\ IRU DQ KRXUO\ZDJH� ZH

"�5+ �$'�&� �+55��$��� $%�"�!�"��� $%�$� %7="'(� *�#��&��$'�&
� �&��� A%'*%� *�#='&�� =�$%� !��� =���(� �&(� %�+" 7
*�#��&��$'�&���"���I* +(�(�!"�#�$%��(�!'&'$'�&��!�!���=��'�
�""�&5�#�&$�����%'��*�&* +�'�&�'��*�&�'�$�&$�A'$%�$%��5�&�"� 
"+ �� $%�$� �I�#�$'�&�� $�� $%�� �9	�� �"�� &�""�A 7� *�&�$"+�(
�5�'&�$�$%���#� �7�"�������/�$�&���/0�����(��$���-�

8�*�+��� $%�� +&('��+$�(� !�*$�� �%�A� $%�$� � A�  F�
*�#��&��$'�&��""�&5�#�&$�A���=���(��$� ���$�'&���"$��&�$%�
&+#=�"��!�%�+"���%��A�"?�(��A��*�&* +(��$%�$� $%��('�$"'*$
*�+"$�*�""�*$ 7��A�"(�(��+##�"7�H+(5#�&$�$��$%��� �'&$'!!���
$��&',�"�'$7F��* �'#�$%�$��%��A����&��I�#�$��"�!���'�&� �
� $%�+5%�� A�  �A�����'(��&����$"'*$�!���=��'��!�"�#��$��!�%�"
"�J+'"�(�H�=�(+$'����'&* +('&5�#��$��!�%�"���$'�&$�,'�'$����%�
A���� �����'(��&��&�%�+" 7�=��'��!�"���#��(+$'����'&* +('&5
'&!+�'�&�,'�'$��$%�$� ��$�(� �&5�"�$%�&�$A��%�+"����&�*�  �(+$7�
'&���",'*��$"�'&'&5���&(�"�J+'"�(��$�!!�#��$'&5�������A��%�,�
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:H QRWH WKDW WKLV FRQFOXVLRQ LV QRW LQFRQVLVWHQW ZLWK WKH MXU\¶V

YHUGLFW WKDW 8QLYHUVLW\¶V YLRODWLRQV RI WKH )/6$ ZHUH QRW ZLOOIXO� 6HH
'HS¶W RI /DERU Y� &LW\ RI 6DSXOSD� �� )��G ����� ���� Q�� ���WK &LU�
������ VHH DOVR 5HLFK Y� 1HZVSDSHUV RI 1HZ (QJ�� ,QF� �� )��G �����
���� ��VW &LU� ����� �DIILUPLQJ GLVWULFW FRXUW¶V ILQGLQJ WKDW RYHUWLPH
YLRODWLRQV ZHUH QRW ZLOOIXO� ZKHUH FRXUW DOVR DZDUGHG OLTXLGDWHG
GDPDJHV�� $OWKRXJK D MXU\ YHUGLFW ILQGLQJ WKDW WKH HPSOR\HU DFWHG
ZLOOIXOO\ IRUHFORVHV WKH SRVVLELOLW\ RI ILQGLQJ WKDW WKH HPSOR\HU DFWHG LQ
JRRG IDLWK� 3DOR *URXS )RVWHU +RPH� ��� )��G DW ���� WKH UHYHUVH LV QRW
QHFHVVDULO\ WUXH� )RU H[DPSOH� PHUH QHJOLJHQFH E\ WKH HPSOR\HU LV QRW
VXIILFLHQW WR SHUPLW D ILQGLQJ RI ZLOOIXOQHVV� 0F/DXJKOLQ Y� 5LFKODQG
6KRH &R�� ��� 8�6� ���� ��� ������� 1HYHUWKHOHVV� DQ HPSOR\HU ZKR
DFWHG QHJOLJHQWO\² EXW QRW ZLOOIXOO\² LQ YLRODWLQJ WKH )/6$ZRXOG QRW

EH DEOH WR VDWLVI\ WKH REMHFWLYH VWDQGDUG RI UHDVRQDEOHQHVV UHTXLUHG WR

GHPRQVWUDWH JRRG IDLWK� 6HH &LW\ RI 6DSXOSD� �� )��G DW ���� �QRWLQJ WKDW
JRRG IDLWK LV REMHFWLYH VWDQGDUG��

�
$V D JHQHUDO PDWWHU� D SODLQWLII¶V OLTXLGDWHG GDPDJHV HTXDO WKH

GHWHUPLQHG DPRXQW RI XQSDLG RYHUWLPH FRPSHQVDWLRQ� ��8�6�&� � ����E�

�������
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WKLQN WKLV ZRXOG EH D TXHVWLRQ RI IDFW WR EH GHFLGHG E\ WKH MXU\� 7KH
HYLGHQFH FLWHG E\ WKH GLVWULFW FRXUW FRXOG� DW EHVW� VKRZ D TXHVWLRQ RI
PDWHULDO IDFW DV WR ZKHWKHU 8QLYHUVLW\¶V IHH VFKHGXOH ZDV DFWXDOO\
FDOFXODWHG IRU WKH SXUSRVH RI FRPSHQVDWLQJ QXUVHV EDVHG XSRQ WLPH
ZRUNHG� 7KH IDFW WKDW GLIIHUHQW IHHV ZHUH DVVLJQHG WR FHUWDLQ GLIIHUHQW
NLQGV RI KRPH YLVLWV� KRZHYHU� PLJKW VXSSRUW WKH FRQWUDU\ LQIHUHQFH WKDW
IDFWRUV RWKHU WKDQ WKH QXPEHU RI KRXUV ZRUNHG ZHUH XVHG LQ GHWHUPLQLQJ
WKH SHU�YLVLW IHH� 7KHUHIRUH� WKH HYLGHQFH VKRZLQJ WKDW WKH SHU�YLVLW IHH
ZDV UHDOO\ D SUR[\ IRU KRXUO\ FRPSHQVDWLRQ LV QRW VXIILFLHQW WR DZDUG
VXPPDU\ MXGJPHQW WR WKH SODLQWLII LQ WKLV FDVH� DOWKRXJK WKLV HYLGHQFHPD\
KDYH EHHQ VXIILFLHQW WR RYHUFRPH WKH GHIHQGDQW¶V PRWLRQ IRU VXPPDU\
MXGJPHQW E\ VKRZLQJ D PDWHULDO IDFW TXHVWLRQ DV WR ZKHWKHU 8QLYHUVLW\¶V
FRPSHQVDWLRQ DUUDQJHPHQW ZDV DFWXDOO\ IHH EDVHG�
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-XULV GLG WHVWLI\ WKDW VKH ZDV QRW DZDUH RI DQ\ SULRU HQIRUFHPHQW

DFWLRQV E\ WKH 'HSDUWPHQW RI /DERU DJDLQVW 8QLYHUVLW\� 7KH DEVHQFH RI
SULRU 'HSDUWPHQW RI /DERU HQIRUFHPHQW DFWLYLW\ E\ LWVHOI� KRZHYHU� LV QRW
VXIILFLHQW WR HVWDEOLVK WKH HPSOR\HU¶V JRRG IDLWK DQG UHDVRQDEOH JURXQGV
IRU EHOLHYLQJ WKDW LWV DFWLRQV ZHUH FRPSOLDQW ZLWK WKH )/6$�
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